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Directive 2005/36/EC

-Frequent!y Asked Questions . -

The Articles referred to hereinafter without further specification are those of Directive
2005/36/EC. Quotes from the Directive appear in italics. Questions follow the order of
the Directive. :

1. GENERAL PROVISIONS (ARTICLES 1 TO 4)

® What is the scope of the Directive, rationae personae ?

Article 2 (1): "This Directive shall apply to all nationals of a Member State wishing to

* pursue a regulated profession in a Member State, including those belonging to the liberal

- professions, other than that in which they obtained their professional qualifications, on g
. either a self-emploved or employed basis.” . - R

i ‘The 'i)it_@(&ﬁVé only '_é,pplies to natural persons :an.d':_t;iot'__ to compames ‘The persons
~concerned may be employed or self-employed. Private and public employees are both .-

' _-_;_cove:_ciad.__f__'f o
See as well pomt 8.bn't31ifd_coﬁﬁtry_'citi_zéns'. s

e Does the Directive apply in the case of "Zig Zag" ?

Recital 12: "This Directive (...) does not. however, concern the recognition by Member
States of recoenition decisions _adopted by _other Member States pursuant 10 this
Directive. Consequently, individuals holding professional qualifications which have been
recoenised pursuant to this Directive may not use_such recognilion fo obtain in their
Member State of origin rights different from those conferred by the professional
gualification obtained in that Member Siate. unless they provide evidence that they have
obtained additional professional qualifications in the host Member State.”

The concept of Zig Zag, refers to cases such as the following. An EU national follows a
specific training programme in Member State A but does not obtain the qualification
oiving access to the profession in this Member State at the end of his training. He then
ooes to Member State B where his training in Member State A is recognised on the basis
of the academic studies he had pursued, without any additional education or work
experience acauired in Member State B. Can he invoke this recognition by Member Stafe
B to g0 back and work in Member State A 7 o

Recital 12 clarifies that the migrant cannot invoke the Directive in such cases. Indeed,
this would constitute a circumvention of the system. However. the Directive applies

whenever the migrant has acquired additional training or experience in the Member State
B.

® What is the significance of the reference to "professional experience" in the
definition of "professional gualifications™? ' '



Article 3(b): "Professional qualifications”: qualifications attested by evidence of formal
qualifications, an atlestation of competence referred to in Adrticle 11, point (a),
subparagraph (i) and/or professional experience”

. With the terms “and/or professional experience” reference is made to all cases in which
‘professional experience can be required or must be taken into account by the host
Member State. This concerns not only Articles 16-20 according to which recognition is
solely based on the migrant's professional experience but also other provisions of the
~ Directive such as Articles 5 and 13 (requirement of 2 years of professional experience
when the profession is not regulated in the Member State of establishment/home Member
State) and Article 14 (obligation for the host Member State fo take into account
professional experience when requiring a compensatory measure). Professional
experience is also relevant for acquired rights in “sectoral” professions, as in Articles 23,
27,30, 33, 37, 39, 43 and 49 of Directive 2005/36/EC.

In all cases, professional experience is to be understood with regard to the profession
concerned which the professional has to have effectively and lawfolly pursued. The type
of document to be produced to prove the professional experience is sometimes imposed
by the Directive (e.g. the certificate referred to under Annex VII(1)(c) for the experience
| required under Articles 17 to 19). In other instances, proof can be provided by any means
| (see for example Article 7(2)(d) of the Directive). .~ R

2. FREEPROVISION OFSERVICES (TILEILARTICLES5TO9)

SR 21 '-_S_co.pe of ﬁpplicéﬁon

- e ° Does Title I cover the situations of employed professionals?

The references in Directive 2005/36/CE to "service provider" and to "provision of.
services" include the professionals wishing to practice temporarily in the host Member
State both on a seif-employed and employed basis. Moreover, the term "established"
referred to in Title II of the Directive includes the situations of professional practice in
the home Member State both as self-employed and employed.

2.2. Substantial conditions (Article 5)
® What does the condition of legal establishment imply?

Article 5 (1): (..) Member States shall ‘viot restrict, for any reason relating 10
professional qualifications, the free provision of services in another Member State: (a) if
the service provider is legally established in a Member State for the purpose of pursuing
the same profession there (...)

The condition of legal establishment, including the qualifications required in this respect,
requires the absence of any prohibition, even temporary, on the exercise of the relevant
professional activities; such as for reasons linked to bankruptcy and to criminal sanctions.

Such-legal-establishmment-is-subject-for-the

For “sectoral” professions te-the-possession-ofathe qualifications. be they Community or

third-country qualification—meetingqualifications, shall meet the requirements of the
Directive. ' |




e = What happens if a migrant does not have the two years of professional
experience required when the profession is not regulated in the Member State of
establishment?

- Article 5.(1) (b): .- (...) if he has. pursued that profession in the Member State of -

‘establishment for at least two years during the 10 years preceding the provision of

services when the profession is not regulated in that Member State (...).

In such a case, the migrant does not meet one of the substantial conditions laid down by
" the Directive. Therefore, he/she cammot enjoy the benefit of title II of the Directive.
Instead, the EC Treaty, as interpreted by the ECJ, applies.

® What proof should be given of the professional experience of two years?

Any means of proof should be accepted as confirmed by Article 7 (2)(d) of the Directive
("for cases referred to in Article 5(1)(b), any means of proof that the service provider has
pursued the. activity concerned for at least two years during the previous ten years").

o ‘Hence, the migrant does not have to .submit a certificate delivered by a competent
authority. For instance, pay slips or attestations from employers must be accepted by the - -

" host Member State. =

e -Mu_st. holders of third country -Zdiplom_as_'have a minimum of three years of
. professional experience in order to provide services? . . R TR

" Aticle 5 § 1 does not require that holders of third country diplomas must bavea
" minimum of three years of professional experience in order to provide femporary -

~ services. The regime of Title II of Directive 2005/36/EC is based on the existence of legal
establishment in 2 Member State, including the qualifications required in this respect.

2.3. Insurance cover (Article 7(1))
® ‘What can a host Member State require in terms of insurance cover ?

Article 7(1): "Member States may require that, where the service provider first moves
from one Member State to another in order 1o provide services, he shall inform the
competent authority in the host Member State in a written declaration to be made in
advance including the details of any insurance cover or other means of persongl_or
collective protection. with regard to professional liability. Such declaration shall be
renewed once a year if the service provider intends to provide temporary or occasional
services in that Member State during that year. The service provider may supply the
declaration by any means.”

© By virtue of Article 7(1), Member States can require information about any insurance
coverage. This provision contains an obligation just to provide information and not to
take out insurance. Such an issue is dealt with by the Services Directive 2006/123/EC
provided that the regulated profession at stake falls under its scope. If this is not the case
the EC Treaty applies.

2.4. Declaration (Article 7)



® Is there any time limit on the validity of the documents accompanying the
declaration ?

Article 7(2): "Member Sz‘ates may require that the declaration be accomvamed by the

. following documents: (a) . . proofof i the nationality of the service provider, (b) an . - .. ..
" attestation certifying that the holder is legally established in a Member State for the

purpose of pursuing the activities concerned and that he is not prohibited from
practising, even temporarily, at the moment of delivering the attestation, (c)
- - evidence of professional qualifications, (d) for = cases  veferred to  in

Article 5(1)(b), any means of proof that the service prov:der has pursued the activity
concerned for at least two years during the previous ten years, () for professions in the
security sector, where the Member State so requires for its own nationals, evidence of no
criminal convictions.”

Article 7(2) does not allow the host Member State to place a time limit on the validity of
the documents referred to under this provision. Firstly, if any time limits are allowed, this
is explicitly stated in the Directive. Secondly, such a time limit would not be consistent
" with the overall approach under Article 7, according to which these documents can be

: requested only for the first provision of services, which means that any subsequent

~provision of service can take place without any further docm:nentatlon, unlass the - L
L smlanon of the service pr0v1der has changed c :

B ﬁ'-If the Member State concemed dec1des s0, service pr0v1ders wﬂl have also to submlt the |

e documents if there is a material change in their situation durmg the service prowsmn “The - T
documents related to a material change may be required each time there is. sucha change T T

 within the year following the declaration/the ‘renewal of the declaration, ifa service is

' provided after the change has occurred, Otherwise, Member States may only require the :

“documents at the time of the yearly renewal of the declaration.

The accuracy of the information contained in the documents provided can be checked at
any time through administrative co~operat1on

e What measures will a host Member State be able to take when a migrant fails -
to produce the documents required for the first provision of service ?

A service provider who does not produce the documents required in accordance with
Article 7(2), would fail to respect the formalities imposed on him, but would not fail to
fulfil any substantive condition (legal establishment and possibly professional
experience). Any sanctions imposed would: have to be non discriminatory, justified and
proportionate to the infringement. For example, a prohibition to practise for failing to
respect formalities would go beyond what could be considered a proportionate sanction.

@ What is the scope of application of the prior check of qualifications"

Article 7(4): "For the first provision of services, in the case of regulated professions
having public_health or safety implications, which do_not benefit from automatic

recognition under Title Il Chapter III, the competent authority of the host Member State
may check the professional qualifications of the service provider prior to the first
provision of services."” .




Article 784 covers “regulated professions having public health or safety 1mp11catzons ,
which do not benefit from automatic recognition, including the cases referred to in
Article 10.

There can be no przor check of the professional qualifications where there is automatic

recognition under Chapter 11 of Title JII (recognition on the basis of coordination of =~

minimum_training conditions). Howevm, when a plofessmnal ‘does not meet the
requirements of Chapter III of Title Il (see the cases listed under Article 10 of the
Dir ectlve) he may be subject to a prior check of quahﬁcatlons

There should be no prior checks of qualifications for the act1v1txes faﬁmg under Annex v
when the migrant fulfils the conditions of professional experience listed in Chapter II of
Title I Otherwise, it would be more difficult for the migrants concerned to provide
temporary services than to establish themselves permanently which would contradict the
ECJ jurisprudence (see for example point 13 of the Judgment of the Court of 25 July
1991in the "Siger" case C-76/90).

e What type of compensatory measures can be mlposed under tltle iz

- 'Compensatory measures can only be env1saged in cases where a pnor check of

o :qualzﬁcatmns is allowed and under the followmg cond1t10ns

:"'Articie 7(4) ”Whe;e the;e is a. substantzal dzﬁ‘ei ence between rhe pi oﬂesswnal.

i qualifications of the service provider and the training reguired in the host Member State, - R

to the extent that that difference is such as to be harmful to public health or safety, the S

host Member State shall give the service provider the opportunity to show, in particular
- by means of an aptitude test, that he has acquired the knowledge or competence lacking.
In any case, it must be possible to provide the service within one month of a decision
being taken in accordance with the previous subparagraph.”

An aptitude test is only one example of a possible compensatory measure. Other types of
compensatory measures can be envisaged. In any case, the compensatory measure must
be such that the service can be provided within one month of the decision taken by the
competent authority, which excludes periods of supervised practice exceeding this
deadline.

o What happens if a service provider fails to show he has acqulred the
knowledge or competence lacking? Should he be refused or can he take the aptitude
test again?

The migrant can be refused until he has acquired the relevant knowledge or competence.
However, he/she should be given the opportunity to take the aptitude test again.

The Code of Conduct approved by the group of coordinators established for the General
system of recognition of diplomas can be referred to. It provides: "migrants are allowed
to resit the test. The rules governing the number of times candidates may take the test
should take account of mational practice (with due regard for the principle of non-
discrimination).”

e Can additional verifications such as health checks or police check be carried
out?
7



The only additional verifications which are admissible are those referred to under Article
8 (see below). These verifications can only be carried out through administrative co-
operation.

2.5, Exchange of information (Article 8) -
e What is the significance of the term “good conduct”?

Article 8: "The competent authorities of the host Member State may ask the competent
authorities of the Member State of establishment, for each provision of services, fo
provide any information relevant to the legality of the service provider's establishment
and his good conduct, as well as the absence of any disciplinary or criminal sanctions of
a professional nature. The competent authorities of the Member State of establishment
shall provide this information in accordance with the provisions of Article 56."

"Good conduet” and "good character" (see Annex VII) have the same meaning, which is
in substance the absence of reprehensible behavmur which affects the exercise of the

R 'professmn

8 2 6 Use of professwnal titles (Article 7) / lnformatwn to consumers (Article 9)

e A;rtlcle 7(3) "The service shall be provided under the professional title of the Member .

" State of establishment (...) By way of exception, the service shall be provided under the EETE I

% : e professzonal title of the host Member State Jor cases refe; 2 ed 10 in thle III Chaptei III "

L Art1cle 7(4) "In cases wheze qualzf catzans have been ver:ﬁed under thzs par agmph the e
o Servzce shall be provided under the professzonal title of the host Member State.”

Artlcle 9: "In cases where the service is provided under the professional title of the
Member State of establishment (...) the host Member State may require the service
provider to furnish the recipient of the service with any or all of the following
information [...J."

Temporary services are provided under the professional title of the Member State of
establishment unless the relevant competent authorities decide to prior check the
qualifications in accordance with Article 7(4). In those cases, as well as in the cases of
"sectoral" professions, service pr0v1ders use the professional title of the host Member
State. For ifs part, Article 9 aims at providing the recipients of the services with
additiohal information about the service provider when that service provider is not
entitled to tse the relevant professional title of the host Member State. Article 9 may
therefore be applied only when the professional uses the professional title of the Member
State of establishment.

3. FREEDOM OF ESTABLISHMENT — GENERAL SYSTEM (T1TLE III ARTICLES 10
TO 15) .

3.1. Levels of qualifications
e Is there a relationship between the 5 levels of Article 11 of the Directive and the -

8 levels of the European Qualifications framework ?
8



No, the logic behind the two instruments is different. The EQF levels shall not be used

when applying the Directive. For further information on this subject, see the document

published on the Commission's Website at the following address:
hitp://ec.europa.ew/internal_market/qualifications/docs/eqf_en.pdf.

e Why are diplomas delivered after the completion of a four years post-
secondary training classified under two different levels ?

Atticle 11: "(...) the professional qualifications are grouped under the following levels as
“described below: (...)

(d) a diploma certifying successful completion of training at post-secondary level of at
least three and not more _than four years' duration, or of an equivalent duration on
a part-time basis, at a university or establishment of higher education or another
establishment providing the same level of training, as well as the professional
fraining which may be required in addition fo that post-secondary course;

(e) a.diploma certifying that the holder has successfully completed a post-secondary
" course of at least four vears' duration, or of an equivalent duration on a part-time
. basis, at a university or establishment of higher education or another establishment
" of equivalent level and, where appropriate, that he has successfully completed the

" professional training required in addition to the post-secondary course."

| Artide1s

(1) (...) the competent authority of that Member State shall permit access to and
pursuit of that profession (...) fo applicants possessing the (. ...) qualifications
required by another Member State (... )

(b} they shall attest a level of professional gualification ot least equivalent to the
level immediately prior to that which is required in the host Member State (... )

(3): "By way of derogation (...) the host Member State shall permil gccess and
vursuit of a regulated profession where access to this profession is contingent in ifs
territory upon possession of a_gualification certifying successful completion of
higher or university education of four vears' duration, gnd where the applicant
possesses a qualification referred fo in Article 11, point (c)."

The only purpose of the levels defined in Asticle 11 of the Directive is to enable the
functioning of the rules on mutual recognition under the so-called "general system" (Title
III, Chapter I). According to Article 13 of the Directive, without prejudice to the
possibility for the host Member State to require a compensation measure under certain
_ conditions described in Article 14, the migrant has the right to obtain recognition of
his/her professional qualification if he/she is fully qualified in his/her home Member
State for the same profession and if the qualifications he/she holds are at least of the
Jevel immediately below that required in the host Member State. There is no
obligation of recognition for the host Member State under the Directive if the migrant's



qualifications are of a level lower than that immediately below the level required in the
host Member State’—The - i 54 Aermbe

) AT

The éiplomas awarded after the completion ofa fb.lir'-.y.eai" pbsﬂSéeéndﬁfY trammg course

in a university or in an establishment of higher education are contained in both levels
described under Article 11 d) and under Asticle 11 e). This is the result of a difficult
compromise and allows the Member States to consider that their corresponding training
belongs either to one or the other of those levels. This-does-not-however—atfeet-the

.
DI Ll @ = i m Tl T o
C o .
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have resulted in excluding from the benefit of mutual recognition under the Directive
holders of qualifications under level 11 (¢} when the host Member State would have
chosen to classify the post secondary training of 4 years required in its territory for the
profession concerned under level 11 (e) (because of the gap of more than one level). In
order to avoid this and to keep the situation unchanged compared to the previous
Directives 92/51/EEC. and 89/48/EEC. a derogation was introduced in Article 13(3).
According to this provision, the holder of gualifications under level 11 (c);wheokeep) has
the right to have those qualifications recognised under the Directive if the bost Member

(=

State requires post-secondary fraining in-a-university-or-in-an-esteblishment-of higher

2 In such cases. the EC Treaty as interpreted by the European Court of Justice applies.

10



l edueation-of four years' duration regardless efwhether this training has-beea-is. classified
under level 11d) or 11e). :

e ‘What are the differences between the :qaéﬁ_ﬁcéﬁbh_s.féfei‘réd to'in Article 12
and those of Article 11 point ¢ subparagraph ( ii} of the Directive ?

 Article 12(1): "Any evidence of formal qualifications or set of evidence of formal
qualifications issued by a competent authority in a Member State, certifving successful -
completion of training in the Community which is recognised by that Member State as
being of an equivalent level and which confers on the holder the same rights of access to
or pursuit of a profession or prepares for the pursuit of that profession, shall be treated
as evidence of formal qualifications of the type covered by Article 11, including the level

in question.”

Atticle 11 ¢ (ii): "(...) training with a special structure, included in Annex 11, equivalent
- to the level of training provided for under (i), which provides a comparable professional

 standard and which prepares the frainee for a comparable level of responsibilities and DR

functions."

Article 12(1) deals with_qualiﬁcaﬁons that run “.p_airaiil_el‘.‘ 1o ’:'s_tandér " _qﬁaliﬁcati_ons._ This

parallel qualification has to be of an equivalent level and has to confer equivalent rights < o

B ~of ‘access to or pursuit of a given -profession. For the purpose of recognition of L 5
- professional qualifications, the "parallel” qualification is classified within the same level = .~ ..

" as the "standard" qualification (one of the five levels described in Article 11 of the B

. Directive). -

Courses having a special structure, which are referred to in Asticle 11 point c)
subparagraph (ii) and are listed in Annex II, are not "parallel” courses but "standard"
courses leading to certain professions. They are all classified under the level described
under point 11¢) of Directive 2005/36/EC.

o Are migrants entitled to the same rights under the Directive when they have
worked part time only ?

Yes, even though this is not explicitly stated in Directive 2005/36/EC (e.g. Article 13 2)
refers to the pursuit of the profession "on a full time basis for two years during the
previous 10 years™). The professional experience of the migrant having worked part-time
has to be equivalent to the required duration on a full time basis.

N.B. This only concerns professional experience. For professions where minimum
training conditions have been harmonised, each Member State is free to allow part time
training, or not, under certain conditions: the overall duration, level and quality of the
relevant training cannot be lower than that of full-time training (see Article 22 (a).
However, where such part-time training has been established, it must be accorded the
same recognition by the host Member States as full-time fraining.

3.2. Commeon platforms

e Can common platforms constitute 2 harmonisation of training conditions ?



Article 15 (1): "(...) "common platforms" is defined as a set of criteria of professional
qualifications which are suitable for compensating for substantial differences which have
been identified between the training requirements existing in the various Member States
for a given profession.(...)"

o Common platforms cannot constltute a harmomsat:ton of tralmng cond1t1ons Th.ls would
be contrary to Article 149 of the EC Treaty according to which Member States are
responsible “for the content of teaching and the organisation of education systems" and
Article 15 paragraph 4 and Recital 16 of the Directive which recall the “competence of
Member States to decide the professional gualifications required for the pursuit of
professions in their territory as well as the contents and the organisation of their systems
of education and professional training”.

Common platforms are only designed to allow migrants fulfilling their criteria to have
their qualifications recognised without compensation measures (see Article 15(3)).

‘A document published on the Commission Website explams how common platferms |

- -should be established.

: (htm //eurona e, mt/connn/mtemal ma1ket/quahﬁcatmns/docs/fimue/blatfonns en. Ddf)

e Who can present a common platform ?

o :Artmle 15(2) “Common plalforms (...) may be submztted to the C‘ommzsszon by Member SR
“States or by professional assoczaﬁons or. orgamsaz‘zons whzch are EQI esentarzv at _- SRR T
P natzonal and Ewopean level." S : SR = G

-The representatlveness of the assocmtzon/orgamsauon concerned at European level wﬂi

“be assessed on the basis of the representativeness of members at national level, taking
into account the Member States -represented and the other existing
organisations/associations active in the field.

e When is 2 common platform deemed to facilitate the mutual recognition of
professional gualifications ?

Article 15 (2): "If the Commission, after consulting the Member States, is of the opinion
that a draft common platform facilitates the mutual recognition of professional
qualifications, it may present draflt measures with a view to their adoption in accordance
with the procedure referred to in Article 58(2)."

The added value provided by a common platfoma will be assessed on the basis of the
following cumulative criteria: (1) the number of countries regulating the profession and
the migration rates, (2) the existence of substantial differences between Member States
and the imposition of "compensation measures”, (3) the nature of these compensation
measures (they must be difficult to be fulfilled by migrants and hence constxmte an
obstacle to the freedom of establishment).

4, FREEDOM OF ESTABLISHMENT -~ RECOGNITION ON THE BASIS OF
COORDINATION OF MINIMUM TRAINING CONDITIONS (T1TLE III ARTICLES 21
TO 49)

o Is continuing education and trainiiig an obligation under the Directive ?

12



Atticle 22 (b): "in accordance with the procedures specific to each Member Siate,
continuing education and training shall ensure that persons who have completed their
studies are able to keep abreast of professional developments to the extent necessary lo
maintain safe and effective practice.”

| Artzcle 22, pbinf (b) does not introduce any obligation for Member States to éet up R

programmes of continuing education and training for sectoral professions (neither for any
other profession), nor does it entitle Member States to require evidence of continuing

_ professional development in view of recognition. Thus, the absence of continuing

“education and training in the home Member State cannot be a reason to reject a request
for recognition. Member States may only impose on migrants already established on their
territory an obligation of continuing education and training to the extent that they do so,
with regard to the profession concerned, for their own nationals.

e How could dental specialties not yet listed in the Directive benefit from
automatic recognition?

- As under the current regime (see Directives 78/686/EEC and 78/687/EEC), no simplified . .

- procedure is provided for in Directive 2005/36/EC to introduce additional dental =~

- specialities in the system of automatic recognition. Recital 20 of Directive 2005/36/EC - '

| -refers only to "medical specialities": "..To simplify the system, however, automatic
. recognition should apply after the date of entry inlo Jorce of this Directive only to those

- new medical specialities common to at least two fifths of Member States”. This analysisis = SR
* ‘confirmed, on the one hand, by Article 26 "Types of specialist medical training” of -

" 'Section 2 "Doctors of medicine", which provides that the inclusion in Annex V, point - SRR

" 5.1.3 of new medical specialities common to at least two fifths of the Member States may

be decided in accordance with the procedure referred to in Article 58(2)(comitology
- procedure); and, on the other hand, by the absence, under Section 4 "Dental
practitioners", of a similar provision on the inclusion of new dental specialities in Annex
V, point 5.3.3. This means that the only possible procedure to introduce new dental
specialities in Directive 2005/36/EC would be to amend the Directive itself through a co-
decision procedure (i.e. the same procedure as for its adoption). However, as stated in the
last sentence of recital 20 of Directive 2005/36/EC, the Directive does not prevent
Member States from agreeing amongst themselves on automatic recognition for medical
and dental specialities common to them but not automatically recognised.

Tt has to be noted that non-automatic recognition of dental and medical specialities falls
under the general system of recognition of qualifications (chapter I, Article 10 point d) of
Directive 2005/36/EC.

e Is there a time limit on the validity of acquired rights' certificates ?

These certificates are to be considered valid as long as the substantive temporal
conditions established in the Directive (in general, three years during the five years
preceding the request for access to the profession in another Member State) are fulfilled.
In the above case, it means that a certificate would have a validity of two years at the
most.

A3



5. COMMON PROCEDURES ON ESTABLISHMENT (TirLE III, CHAPTER IV,
ARTICLES 50 TO 52)

® What is the deadline for a decision when the host Member State requires the

L -apphcant to complete an adaptatmn penod or to take an aptttude test ? ?

Article 51 (2) The procedure for exammzng an applzcatzon for authorzsatzon to practzse
a regulated profession must be completed as quickly as possible and lead to a duly
substantiated decision by the competent authority in the host Member State in any case
within three months afier the date on which the applicant's complete file was submitted.
However, this deadline may be extended by one month in cases falling under Chapters I
and II of this Title.

When the General System of recognition is applicable (Chapter I of Title III), the host
Mermber States should decide within 3 (4) months after the date on which the applicant's
complete file was submitted whether (a) this applicant's qualifications are recognised or
- whether (b) he/she should complete an adaptation period or take an aptitude test. In the

" latter case (b), the final decision on recogmtmn can only be taken after the migrant has =~

b completed the requlred compensation measure. It should be adopted lmmedlately after B SRRy

. 'the compensatlon measure xs accompllshed

_ 6 RULES FOR PURSUING THE PROFESSION (TlTLE IV AR’HCLES 53 TO 55)

L o Can language requ:rements be mposed on a migrant 9

N '..Artlcle 53 ”Per SONS benej‘ rmg ﬁ‘om the recagmtzon of professzonal qualzf cations shall o |

have .a knowledge of languages necessarv for vmctzsm,q the Drofesszon in Ihe host
Member State."

The above provision is not new compared to existing law as set out in the jurisprudence
of the European Court of Justice (Cf. Judgment of 4.7.2000, C-424/97, Salomone Haim’
v. Kassenzahnirztliche Vereinigung Nordrhein). The check on language skills is
disconnected from the recognition procedure concerning professional qualifications. This
means that if a nngrant whose quallﬁcauons have been recognised does not have the
necessary language skills, he/she will have to acquire the necessary language skills.

However, the recognition of the professional qualifications cannot be denied or delayed
unt1l the. migrant has acquired the necessary language skills.

Secondly, the language requirement must be proportionate to what is necessary for
practising the profession in the host Member State. The proportionality principle
excludes a systematic or standardised language check, which should be imposed only in
cases of doubt concerning the language skills of individual migrants (e.g. a check on the
language skills of a rmgrant who has studied partially in the host Member State would be
questionable). In this respect, a distinction needs to be made between establishment and
temporaxy prov1s1on of services, as a requirement that might be justified and
proportionate in the case of establishment may not always be in the case of temporary
cross-border provision of services. All circumstances of the individual case must be taken
into account.



Migrants cannot be compelled to hold a specific certificate of language knowledge
delivered by a particular imstitution (e.g. the Goethe Intitut or a department of a
University).

7. APPLICATION OF DIRECTIVE 2005/36/EC TO SWITZERLAND AND TO THE EEA

EFTA STATES

. How wﬂl Directive 2005/36/EC affect Iceland Llechtenstem and Norway?

An amendment to Annex 7 of the EEA Agreement has to be made in order to permit a
simultaneous application of the Directive in the EU and in the EEA EFTA States. This is
done by means of a decision from the EEA Joint Committee. Such a decision was taken
on 26 October 2007. Therefore, Directive 2005/36/EC will apply to both EU nationals
and nationals from Iceland, Liechtenstein and Norway once these countries will have
transposed Directive 2005/36/EC.

e How will Directive 2005/36/EC affect Switzerland?

In 1999 the European Community and its Member States on the one hand and‘ e o

- Switzerland, on the other, concluded a bilateral agreement on the free movement of

- persons which entered into force on 1 June 2002 (see OJ L 114 of 30/04/2002 p.6). A - .
protocol ‘which entered into force on 1 April 2006, was concluded to extend the SINSEE
e agreement to the 10 new Member States (see OJ L 89, 28.3 2006) s

i -""_'-:Axtlele 9 and Annex i} of the agreement deal thh the recogmtlon of professmnai_lﬂ

: __ qua11ﬁcat10ns Article 18 of the agreement prov;tdes that amendments to Annex I must

. be adopted by decision of the Joint Committee. The above procedure has to be completed

“before Swiss nationals can be covered by Directive 2005/36/EC. Until then, the "old"
Directives continue to apply (they will apply even when repealed by the new Directive at
the end of the transposition period).

8. APPLICATION OF DIRECTIVE 2005/36/EC TO THIRD COUNTRY CITIZENS AND
170 REFUGEES

Community rules on the recognition of professional qualifications (including rules on the
recognition of third country qualifications) are applicable to third country citizens
fulfilling the requirements of Directive 2004/38/EC on the right of citizens of the Union
and their family members to move and reside freely within the territory of the Member
States (i.e. persons being family member of an EU citizen who is exercising his right to
free movement within the EU). Similarly, community rules on the recognition of
professional qualifications apply in the Member State where a migrant has obtained the
statute of long term resident. However, the rights of long-term residents are more limited
than the rights of family members of EU citizens. Indeed, the relevant Directive,
Directive 2003/109%/EC on the status of third-country nationals who are long-term
residents, does not apply in the United Kingdom, Ireland and Denmark. Moreover, this
Directive only covers permanent establishment and not temporary provisions of services.

As far as refugees are concerned, Directive 2004/83/EC provides under Article 27.3 that
"Member States shall ensure equal treatment between beneficiaries of refugee or
subsidiary protection status and nationals in the context of the existing recognition
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procedures for foreign diplomas, certificates and other evidence of Jormal
gualifications.”

This means that when a third country national has obtained in a Member State the statute
- of refugee he must, in this Member State, be treated on equal footing with nationals. As .

far ‘as recognition of quahﬁcatzons is concerned it means that if a refugee holds a =~ 5

qualification obtained in another Member State of the Furopean Union, the Member
State which has granted him the statute of refugee must recognise this qualification in
accordance with Directive 2005/36/EC. It must be added that Directive 2004/83/EC does
not provide for a right of refugees to benefit from rules of the Treaty concerning freedom
of establishment and freedom to provide services.

9. RELATIONSHIP WITH OTHER DIRECTIVES DEALING WITH THE RECOGNITION
OF PROFESSIONAL QUALIFICATIONS

- Temporary provisions of services carried out by lawyers are ruled by a specific
'mstrument (Dlrectwe 77/249/EEC) Du:ectlve 2005/36/EC does not apply to them e

_Lawyers may beneﬁt Wlﬂ'l a VIGW to thelr pen'nanent establlshment ﬁ‘om D1rect1ve o
 98/5/EC when seeking the recognition of the authorisation to practice (i.e. immediate

RPN ‘exercise under the professmnal title -of the home Member State) and from Directive . - :
" 2005/36/EC when requesting the full recognition of- the professmnal quahﬁcatlons e

S 'professmnal EXCI‘CISG under the professmnal tztle of the hosi Member State)

."_-:Insurance and reinsurance. mtermedlanes are covered by Duecﬂve 2005/36/EC o the_- T

| “extent that they fall outside the scope of Duectwe 2002/92/EC. Natural persons |

exercising the profession of insurance and reinsurance intermediary mot covered by
Directive 2002/92/EC would benefit from Directive 2005/36/EC both with a view to
temporary provision of services and in the case of permanent establishment. Moreover,
natural persons fully qualified as insurance intermediaries in a EU Member State ‘wishing
to take up the same profession in another EU Member State on the basis of a permanent
establishment, without keeping their original licence, would benefit from Title III,
Chapter I of Directive 2005/36/EC since their situation is not covered by Directive
2002/92/EC.

Directive 2005/36/EC does not apply to seafarers covered by Directive 2005/45/EC.

10. RELATIONSHIP WITH THE SERVICES DIRECTIVE

The Services Directive 2006/123/EC and the Professional qualifications Directive
2005/36/EC are complementary instruments, dealing with different matters (Issues linked
to the recognition of professional qualifications for the Professional Qualifications
Directive. Other matters not linked to professional qualifications such as commercial
communications, professional liability insurance, —multidisciplinary activities,
administrative simplification, tariffs and codes of conduct for the Services Directive).

So, for matters not linked to professional qualifications, the Services Directive will apply
for the regulated professions falling within its scope.
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| bxth system‘? L

11. THE INTERNAL MARKET INFORMATION SYSTEM (IMI)

@ What is the IMI?

Directive 2005/36/EC remforoes the obligations of Member States in the field of
'adxmmstratlve cooperation. 1}2139111 ‘order 1o facilitate the fulfilment of these obhgation '
under Directive 2005/36/EC, the Commission and Member States azehave been working
on an information system — IMI - which—will-conneetallowing the connection by
computer of all competent authorities in charge of recognition procedures as well as

competent authorities in charge of reglstenng professmnals on their terntory or dehvenng L

qualifications and certificates—
under-Directive 2005/36/EC, IMI will-beis equipped with translations capacities in all EU
languages on the basis of standard questions/ answers.

It will for instance become easier for competent authorities of the host Member State to
check whether the migrant has not been struck off the register in his/her Member State of
origin or to contact the authorities of the Member State of ongm m case of doubt about
;the dlploma or the identity of the migrant. :

' In such - situations competent authom:les are ourrently faced w1th the chalIenges of R

' respecting the strict deadlines set by the Directive (3 to 4 months in the case of permanent -

b - establishment) while dealing with technical issues in.20 languages. They face the_ o
SR, -addltlonal dlﬁiculty of 1dent1fymg then counterparts in tile Member State ooncemed

Whlch professwns P

The draft-versionof the-pilot phase for the IMI module on professional qualifications,
launched on 22 February 2008, is limited to four professions—sheuld: doctors.

pharmacists. physiotherapists and accountants, A decision on its extension will be
availabletaken by the end of Eebmuary-2008- after an assessment of the pilot phase.
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